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types of fees provisions. 
However, many of the issues and scenarios addressed 

in the abundant case law interpreting the statute will likely 
be quite familiar to probate and trust litigators. For instance, 
and as discussed below, Florida courts have grappled with 
questions such as whether Section 768.79, Fla. Stat., ap-
plies to lawsuits that seek both equitable and monetary 
relief, whether it applies to declaratory judgment actions, 
and whether it applies to lawsuits that are governed by the 
substantive law of another jurisdiction. Further, the unique 
nature of the fee-shifting provision warrants its consider-
ation even in probate and trust litigation where other fees 
options may already be available. 

The Statute
Section 768.79(1), Fla. Stat., provides, in pertinent part, 

as follows:

In any civil action for damages filed in the courts of 
this state, if a defendant files an offer of judgment 
which is not accepted by the plaintiff within 30 days, 
the defendant shall be entitled to recover reasonable 
costs and attorney’s fees incurred by her or him . . . 
from the date of filing of the offer if the judgment is 
one of no liability or the judgment obtained by the 
plaintiff is at least 25 percent less than such offer, 
and the court shall set off such costs and attorney’s 
fees against the award. . . . If a plaintiff files a demand 
for judgment which is not accepted by the defendant 
within 30 days and the plaintiff recovers a judgment 
in an amount at least 25 percent greater than the of-
fer, she or he shall be entitled to recover reasonable 
costs and attorney’s fees incurred from the date of the 
filing of the demand. If rejected, neither an offer nor 
demand is admissible in subsequent litigation, except 
for pursuing the penalties of this section.8

In other words, if a plaintiff does not accept a defen-
dant’s valid proposal for settlement, and the judgment that 
is ultimately entered is at least 25 percent less than the 
defendant’s proposed settlement amount, the defendant 
may obtain an attorney’s fees judgment against the plain-
tiff. If, on the other hand, a defendant does not accept a 
plaintiff’s valid proposal for settlement, and the judgment 
ultimately entered is at least 25 percent greater than the 
plaintiff’s proposed settlement amount, the plaintiff may 
obtain an attorney’s fees judgment against the defendant. 
The statutory proposal statute has been described as the 
legislature’s attempt to provide a way to encourage parties 
to realistically review at their claims and defenses and settle 
matters before protracted litigation ensues.9

With respect to attorney’s fees, Florida courts generally 
follow the common-law rule known as the “American Rule,” 
under which each party bears its own fees regardless of the 

Florida’s statutory proposal for settlement is a powerful, 
yet often misunderstood, litigation tool. A valid statutory 

proposal certainly has the potential to bring about the early 
resolution of a lawsuit. Even when it does not, however, a 
valid statutory proposal for settlement – and the possibility 
of an attorney’s fees judgment that comes with it – can nev-
ertheless dramatically change the dynamics of a litigation 
matter. To say that the practical application of the statute 
is a complex matter would be a serious understatement. 
For this reason, this article will review the ever-changing 
scope of the statute and dissect some of the numerous 
appellate opinions interpreting the statute.1 

The Basics 
Section 768.79, Fla. Stat., 2 commonly known as the “pro-

posal for settlement” or “offer of judgment” statute (referred 
to herein as the “statutory proposal statute”), provides that 
in any civil action for damages, either party may formally 
offer to settle all or some portion of the case for a specific 
monetary sum. The heart of the statute, and the source of 
most of its jurisprudential twists and turns, is its fee-shifting 
provision. The specific way in which the provision works is 
described below, but the general principle is this: if a party 
(the “offering party”) proposes a formal settlement offer and 
the other party (the “rejecting party”) rejects said over, and 
the dispute is subsequently resolved with a judgment that 
leaves the rejecting party in a less favorable position that 
it would have been under the settlement proposal,3 the 
offering party may be entitled to an award of its reason-
able attorney’s fees and costs (referred to herein as the 
“fee-shifting provision”). 

The procedural framework for offering and accepting a 
proposal for settlement is found in Rule 1.442 of the Florida 
Rules of Civil Procedure.4 Thus, to be valid, a statutory 
proposal for settlement must comply with the requirements 
of both Section 768.79, Fla. Stat., and Rule 1.442.5

The fee-shifting provision was designed to promote 
settlement, reduce litigation costs, and conserve judicial re-
sources.6 However, as the Florida Supreme Court (the “Fla. 
Sup. Ct.”) recently noted, the statute “has not produced the 
desired outcome as the validity and applicability of section 
768.79 and Florida Rule of Civil Procedure 1.442 have 
produced a significant amount of independent litigation.”7 

At first glance, it might not seem obvious as to why the 
statute has generated so much independent litigation or, for 
that matter, whether any of the numerous issues discussed 
by the appellate courts have any particular application 
in the context of probate and trust litigation. Moreover, it 
might not even necessarily seem desirable to consider yet 
another avenue for obtaining attorney’s fees in probate and 
trust litigation, which is a field already crowded with various 
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prevailing party.10 The American Rule may be modified by 
statute or by contractual agreement of the parties.11 Section 
768.79, Fla. Stat., therefore, is an example of a statutory 
modification of the American Rule – one that creates a 
substantive right to an award of attorney’s fees.12 

Because the fee-shifting provision is in derogation of 
common law, Florida courts strictly construe both the 
statute and the corresponding rule of civil procedure.13

Proposals that do not unambiguously comply with the 
requirements of both the statute and the rule are likely to 
be deemed invalid.14

The Rule
Florida Rule of Civil Procedure 1.442 sets out the format 

and content of formal proposals for settlement. Subsection 
(c) provides as follows: 
(1) A proposal shall be in writing and shall identify the ap-

plicable Florida law under which it is being made.
(2) A proposal shall:

(A)  name the party or parties making the proposal and 
the party or parties to whom the proposal is being made;
(B)  identify the claim or claims the proposal is attempt-
ing to resolve;
(C)  state with particularity any relevant conditions;
(D)  state the total amount of the proposal and state 
with particularity all nonmonetary terms of the proposal;

 (E)  state with particularity the amount proposed to 
settle a claim for punitive damages, if any;

 (F)  state whether the proposal includes attorneys’ fees 
and whether attorneys’ fees are part of the legal claim; 
and

 (G)  include a certificate of service in the form required 
by rule 1.080.

A plaintiff must wait at least 90 days after service of 
process before serving a statutory proposal for settlement 
(a “statutory proposal”) on the defendant.15 A defendant, 
on the other hand, must wait at least 90 days after the 
complaint is filed before serving a statutory proposal on 
the plaintiff.16 Neither party can serve a statutory proposal 
within the 45-day period before trial or the first day of 
the docket on which the case is set for trial, whichever is 
earlier.17 

An offeree who wishes to accept a statutory proposal 
must do so in writing within 30 days of service.18 A statu-
tory proposal may not be accepted, however, after entry of 
summary judgment even if said 30 days has not yet run.19

Although Rule 1.442 authorizes statutory proposals to 
be made to “any combination of parties properly identified 
in the proposal,” the rule also requires that a joint statutory 
proposal state the amount and terms attributable to each 
party.20 Indeed, in multi-party litigations, joint statutory 

proposals are often deemed invalid for failure to expressly 
apportion the amount between the offerors or offerees.21

Entitlement To Attorney’s Fees 
If an offeree rejects a valid statutory proposal and the 

judgment that is ultimately entered meets the 25 percent 
threshold amount (the “threshold amount”), the offeror may 
seek to invoke the fee-shifting provision and can do so by fil-
ing a motion for his or her reasonable attorney’s fees within 
30 days of entry of the judgment.22 If the statutory proposal 
was valid and the threshold amount has been met, the court 
has no discretion to deny entitlement to such an award.23 
The court may, however, disallow an award of fees if the 
offeree demonstrates that the statutory proposal was not 
made in good faith.24 This “good faith” obligation requires 
that the offeror merely have some reasonable foundation 
on which to base its offer.25 Indeed, even nominal statutory 
proposals may be made in good faith so long as the court 
finds that the offeror had a reasonable basis in making the 
offer and had the intent to settle the case.26 Furthermore, 
a statutory proposal that is made solely to obtain the right 
to attorney’s fees is not grounds for a finding that the offer 
was made in bad faith.27

The amount of the fees award is determined by the court 
after an evidentiary hearing, and the statute expressly sets 
forth some of the factors for the court’s consideration. Sec-
tion 768.79(7)(b), Fla. Stat., provides:

(7)(b) When determining the reasonableness of an 
award of attorney’s fees pursuant to this section, 
the court shall consider, along with all other relevant 
criteria, the following additional factors:

The then apparent merit or lack of merit in the claim.

2. The number and nature of offers made by the par-
ties.

3. The closeness of questions of fact and law at issue.

4. Whether the person making the offer had unrea-
sonably refused to furnish information necessary to 
evaluate the reasonableness of such offer.

5. Whether the suit was in the nature of a test case 
presenting questions of far-reaching importance af-
fecting nonparties.

6. The amount of the additional delay cost and ex-
pense that the person making the offer reasonably 
would be expected to incur if the litigation should be 
prolonged.

The party entitled to attorney’s fees has the burden of 
demonstrating the reasonableness of the fees sought by 
“substantial competent evidence.”28 This evidence typi-
cally includes invoices and other information detailing the 
services provided, as well as the testimony of the attorney 
who provided the services and an expert witness.29 The 



party liable for fees, in turn, has the burden of identifying, 
with specificity, which hours claimed by the party entitled 
to fees are either excessive or not reasonable.30

Actions for Damages vs. Equitable Relief 
Section 768.79, Fla. Stat., is limited by its own express 

terms to civil actions for damages.31 An “action for dam-
ages” includes tort and contract claims in which the plaintiff 
seeks a monetary judgment. The scope of “civil actions for 
damages” includes appellate actions.32 Also included within 
such scope are subrogation claims,33 class actions,34 and 
interpleader actions.35 

By contrast, the statute does not apply to cases in which 
litigants seek equitable relief. “Equitable relief” can refer 
to virtually anything other than a monetary judgment and 
typically involves a court order for a defendant to do or not 
do a specific act.36 Statutory proposals have been held 
inapplicable to actions for equitable relief such as attempts 
to establish a common law way of necessity across private 
property,37 forfeiture actions,38 and will revocations.39

In Miller v. Hayman, the plaintiff sought to set aside her 
mother’s will on the ground of lack of testamentary capac-
ity and undue influence.40 The plaintiff rejected a statutory 
proposal in the amount of $100,000 and ultimately did not 
prevail on her action.41 The trial court assessed attorney’s 
fees against her on the basis of Section 768.79, Fla. Stat., 
but the Fourth District Court of Appeals (the “4th DCA”) 
reversed, holding that the statute did not apply to the eq-
uitable proceedings even though the offerors argued that 
the case was “at all times, about money.”42 

Given that the statute does not apply to actions for eq-
uitable relief, one might conclude that it will be of little to 
no use in the probate and trust context. After all, it is often 
said that a probate court is a court of equity,43 and, indeed, 
many proceedings in the probate court seek equitable 
relief. This seemingly includes most of the proceedings 
that Florida Rule of Probate Procedure 5.025 character-
izes as “specific adversary proceedings,” such as actions 
to remove a personal representative, probate a lost will, 
or determine beneficiaries. Probate courts also hear a fair 
number of injunction actions, which are classic examples 
of actions for equitable relief.44

Probate and trust litigators would agree that, regardless 
of the relief sought, most litigation is, at its core, “at all times, 
about money.” Yet, as the 4th DCA made clear in Miller v. 
Hayman, the motivation of the litigants is not the test for 
determining the applicability of Section 768.79, Fla. Stat.,. 
It is the relief sought that matters, and, for the statute to 
apply, the plaintiff must plainly be seeking relief in the form 
of monetary damages. Without a doubt, probate courts 
clearly hear plenty of those types of actions, as surcharge 
petitions, actions for tortious interference, and many breach 
of trust actions are all actions that seek monetary relief. 

It is common, though, for probate and trust litigation mat-

ters to be “hybrids,” i.e., to involve multi-count complaints 
seeking some combination of both monetary and equitable 
relief. The Fla. Sup. Ct. recently addressed the applicabil-
ity of Section 768.79, Fla. Stat., to such a hybrid matter, 
albeit outside of the probate and trust litigation context. 
In Diamond Aircraft Indus. v. Horowitch, the plaintiff filed 
an action for specific performance of a contract or, in the 
alternative, to recover damages.45 The case was removed 
to federal court where the defendant served a statutory 
proposal to resolve the entire case.46 The plaintiff rejected 
the offer and did not prevail at trial.47 The Middle District 
of Florida held that the statutory proposal was not valid 
because it included a count for equitable relief.48 On ap-
peal, the federal Eleventh Circuit Court of Appeals certified 
several issues to the Fla. Sup. Ct., which ultimately agreed 
with the Middle District of Florida that the statutory proposal 
for settlement was invalid.49 Specifically, the Fla. Sup. Ct. 
held that “section 768.79 does not apply to an action for 
both damages and equitable relief and no exception for a 
meritless equitable claim exists”50

Notably, the Fla. Sup. Ct. expressly declined to answer 
the question of whether the statutory proposal could have 
been deemed valid if it had been proposed as an offer to 
resolve only the count that sought to recover damages.51 

Thus, a plaintiff who asserts at least one count for eq-
uitable relief may be shielding himself or herself from the 
fee-shifting provisions of any potential statutory proposal 
(and may, by the same token, also be precluding himself 
or herself from serving a statutory proposal). It is yet to be 
seen, however, whether the courts will enforce the fee-
shifting provision where a statutory proposal is offered to 
settle only the counts of the complaint that seek monetary 
relief.

Claims for Breach of Fiduciary Duty and 
Declaratory Relief

Certain causes of actions can be difficult to categorically 
label as either actions for damages or for equitable relief. 
Two such actions that frequently arise in probate and trust 
litigation are claims for breach of fiduciary duty and claims 
seeking declaratory relief.

Breach of Fiduciary Duty
As the 4th DCA has explained, a “[b]reach of fiduciary 

duty is an ambiguous expression.”52 Fiduciaries typically 
have a number of legal and equitable duties towards their 
beneficiaries. Personal representatives and trustees are 
certainly no exceptions. For example, trustees owe duties 
to make proper and timely distributions, to properly invest 
trust assets, and to inform and account to the beneficiaries. 

“Thus, it has been said that, ‘[a] fiduciary who commits a 
breach of his duty as fiduciary is guilty of tortious conduct 
and the beneficiary can obtain redress either at law or in 
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equity for the harm done.”53 For that reason, the question 
of whether a statutory proposal for settlement will apply to 
an action for breach of fiduciary duty likely will turn on the 
particular breach alleged to have occurred and the nature 
of the remedy sought.

Declaratory Relief 
Declaratory relief actions can similarly be ambiguous. 

These types of actions are also fairly common in probate 
and trust litigation.54 In determining whether Section 768.79, 
Fla. Stat., is applicable to an action for declaratory relief, 
Florida courts examine – not surprisingly – “whether the 
‘real issue’ is one for damages or declaratory relief.”55 

In Nat’l Indemnity Co. of the So. v. Consol. Ins. Servs, 
the 4th DCA held that the statutory proposal statute was 
inapplicable because the plaintiff’s cause of action sought 
a declaration as to whether an insurance policy was in full 
force and effect on the date of an automobile accident.56

The 4th DCA held that such a declaratory relief action could 
not be deemed a civil action for damages.57 

However, the 4th DCA reached a different conclusion in 
both Nelson v. The Marine Grp. of Palm Beach, Inc.58 and 
Coast to Coast Real Estate, Inc. v. Waterfront Props., Inc.59

In Nelson, the declaratory judgment action at issue sought 
a determination as to whether a seller was entitled to retain 
an escrowed deposit as liquidated damages.60 The 4th 
DCA deemed that to be an action for monetary relief and 
held that the statutory proposal statute was applicable.61 

In Coast to Coast, the declaratory judgment action at is-
sue sought a determination as to who was entitled to real 
estate commissions.62 Again, the 4th DCA deemed that to 
be an action for monetary relief and held that the statute 
was applicable.63 

Judgment vs. Net Judgment
In construing the statutory proposal statute, courts have 

also considered the relationship between the fee-shifting 
provision and other fee-shifting statutes and agreements.

As discussed above, the question of whether a party 
who has made a statutory proposal will be entitled to an 
award of attorney’s fees turns, in part, on whether the 
judgment meets the threshold amount above or below the 
settlement offer. That calculation, however, is not always 
as straightforward as it might seem. 

The Fla. Sup. Ct. has “interpreted the ‘judgment obtained’ 
under Section 768.79, Fla. Stat., to include the total net 
judgment, which includes the plaintiff’s taxable costs up to 
the date of the offer and, where applicable, the plaintiff’s 
attorney’s fees up to the date of the offer.”64 

In other words, to determine whether a plaintiff has ob-
tained a judgment that is at least 25 percent lower than the 
settlement amount proposed by the defendant, or at least 
25 percent greater than the settlement amount proposed by 

the plaintiff itself, the courts must take into account, among 
other things, any attorney’s fees to which the plaintiff might 
otherwise be entitled under any other statute or contractual 
agreement. Adding that amount to the judgment obtained 
by the plaintiff can end up determining whether the thresh-
old amount is satisfied and, thus, whether the fee-shifting 
provision is triggered.65 

For probate and trust litigators, this can be a particularly 
significant aspect of the case law interpreting statutory 
proposals. That is because many types of probate and trust 
litigation are already subject to one or more statutory at-
torney’s fees provisions. For example, in actions for breach 
of fiduciary duty against a trustee, the court is authorized 
to award fees and may direct that those fees be satisfied 
from the personal property of another party.66 Other statutes 
authorize an award of fees where an attorney has rendered 
services to an estate or trust and permit the court to direct 
that those fees be directed from another party’s share of 
an estate or trust.67 Further, personal representatives and 
trustees are generally permitted to pay their reasonable 
attorney’s fees from estate or trust assets.68 

The specific manner in which these variations of attor-
ney’s fees provisions would be considered by the courts in 
calculating a plaintiff’s “net judgment” is yet to be examined 
in the case law. But probate and trust litigators would be 
wise to consider the potential that exists for an award of 
attorney’s fees under these statutes when attempting to 
decide on a particular dollar amount to offer as part of a 
statutory proposal and also when determining whether an 
offeror has satisfied the threshold amount. 

Given that these other avenues for obtaining fees already 
exist in probate and trust law, it is worth considering what 
role, if any, the fee-shifting provision might play in probate 
and trust litigation and whether there is even a need for it. 
The answer, of course, depends on the circumstances of 
each litigation. A particularly interesting aspect of the fee-
shifting provision is that it allows for the possibility that a 
non-prevailing party might nevertheless obtain a fees judg-
ment against a prevailing party if the prevailing party has 
not obtained a judgment that is greater than the requisite 
threshold amount. The possibility that such a scenario could 
arise might, under certain circumstances, be a sufficient 
reason to serve a well-considered statutory proposal. 

Cases Governed By Law of Another State
Another issue recently addressed by the Fla. Sup. Ct. is 

whether statutory proposals for settlement are valid and 
enforceable when served in connection with lawsuits that 
are governed by the substantive law of another jurisdiction. 

This is an issue that may not arise quite as frequently in 
probate and trust litigation as it does in commercial litiga-
tion where, for example, a contractual agreement of the 
parties may include a choice of law provision designating 
the law of a foreign state. However, there are occasions 
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when a trust instrument may be governed by the laws of 
another state and, yet, the parties find themselves litigating 
in a Florida court. 

In Southeast Floating Docks, Inc. v. Auto-Owners Ins. 
Co., the Fla. Supreme Court held that a statutory proposal 
is invalid when served in connection with a lawsuit that is 
governed by the laws of another jurisdiction.69 This particu-
lar case began in the federal court where, on appeal, the 
federal Eleventh Circuit Court of Appeals certified the issue, 
among others, to the Fla. Sup. Ct,70 which held that the fee-
shifting provision creates a right that it is substantive, not 
procedural, for conflicts of law purposes.71 For that reason, 
the Fla. Sup. Ct. determined that the statute is “inapplicable 
in instances where the parties have agreed to be governed 
by the substantive law of another jurisdiction.”72

Conclusion
A statutory proposal can be an effective way of resolving 

a litigation. It can also be used as a means of recovering at-
torney’s fees when a lawsuit does not reach a pre-judgment 
settlement. Case law interpreting Section 768.79, Fla. 
Stat., however, is constantly evolving, and the issues that 
arise in these cases are seemingly endless. Although the 
courts have rarely discussed the scope and applicability 
of the statute in the context of probate and trust litigation 
in particular, many of the issues explored in the case law 
are issues that frequently surface in probate and trust litiga-
tion. Litigants who wish to serve a valid and enforceable 
statutory proposal should take care to comply not only with 
the strict requirements of Section 768.79, Fla. Stat., and 
Florida Rule of Civil Procedure 1.442 but also with the many 
nuances of the statute that are addressed in the numerous 
appellate opinions. 
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